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OPINION
AND

AWARD

In accordance with Appendix E of the Collective Bargaining Agreement

between the Sheriff of the County of Dutchess/Dutchess County and the Dutchess

County Sheriff's Employees Association (County Exhibit [), the parties selected

the undersigned Arbitrator fo hear a grievance and render a binding determination.

A hearing was held on June 21, 2024 on Zoom.

The parties were accorded a full and fair hearing, including the opportunity

10 present evidence, examing wilnesses, and make arguments in support of their

respective positions. A stenographic record of the proceeding was transcribed.




The record was closed upon the Arbitrator’s receipt of the parties” written

closing arguments on August 23, 2024,

ISSUE

The foilowing issue will be decided by the Arbitrator in this proceeding:
Whether Correction Officer (D is <ntitled to reccive GML
207-¢ benefits after failing Lo return to work pursuant to the County s light
duty return to work order dated March 18, 20247

1f not, what shall the remedy be?

RELEVANT CONTRACT PROVISIONS

APPENDIX E
GENERAL MUNICIPAL LAW SECTION 1687-¢ PROCEDURE

Section 1.  Applicability

Section 207-c of the General Municipal Law provides that any Correction
Officer of the Sheriff's Office who is injured in the performance of his
dutics 50 as Lo necessitate medical or other lawful remedial treatment, shall
be paid by the municipality by which he is employved the full amount of his
regular salary or wages until his disability arising therefrom has ceased,
and, in addilion. each municipality shall be liable for all medical treatment
and hospital care necessitated by reason of such injury or illness.

Section 6.  Light Duty Assignments (In Pertinent Part)

1. Any claimant receiving benefits who is not eligible for, or who is not
granted an ordinary or accidental disability retirement or retirement for
disability incurred in the performance of duty, or similar accidental
disability pension, may be examined by a physician chosen by the Claims
Manager to determine the Claimant’s ability to perform light duty. Any
Claimant deemed able to pertorm light duty by the Claims Manager may be
directed by the Sheriff, in his sole discretion, to perform such light duty for
a specified period of time as determinied by the Sheriff.
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4. A Claimant who disagrees with the order 1o report for light duty may,
within 48 hours afier receipt of the order, appeal said order pursuant to
Section 10 of these procedures.

3. Payment of benefits shall be discontinued to any Claimant who fails or
refuses to perform light duty after exhaustion of the procedures contained
n Section 10.

Section 10. Dispute Resolution (In Pertinent Part)

1. Any determination by the Claims Manager shall be final and binding
unless appealed by the Claimant or his designee by [iling a demand for
arbitration within ten { 10} davs of receipt of notice of that determination to
the Clarmant and the Union from the Claims Manager... The arhitrator’s
decision shall be final and binding on the County. Union and Claimant,
subject to Article 75 of the Civil Practice Law and Rulgs.

4. It is determined by the arhitraror that Claimant is ineligible for 207-
¢ benefits the Claimant shall reimburse the County for any benefits
advanced by way of charge to accruals. Claimant may also reimburse the
County in the form of a check to the Commissioner of Finance. If the
Claimant has insufficient accruals, Claimant shall reimburse the County for
monies advanced by way of payroll deductions within 130 calendar davs.

5. The above procedure shall apply to all contested claims and issues,

including initial determination, conlinued eligibility, medical treatment and
medical ability 1o perform light dugy.

BACKGROUND FACTS

@D ( Ci:imani) has been a correction officer with the County
since October 2018, On May 19, 2021, Claimant was involved in a work-related
accident during training. She injured her right thumb, right knee and left knee. She
evenlually developed back pain. Claimant underwent surgery o her right knee on
fanuary 18, 2022, right thamb on tune 7, 20232, Jefi knee on September 9, 2022,

and a second surgery to her left knee on January 235, 2023,
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Claimant’s nitial elaim for GML 207-c benefits for her injuries to her right
thumb., right knee, and lefi knee was granted. The GML 207-c claim later added
the lumbar spine, which was approved. Although Claimant testified that in the last
vear or 5o she has developed mental health difficultics resulting from these
injuries. the County states that Claimant™s petition for this case has never included
any mental health, stress, or psychological injuries.

Andrew M. Stewart, MD, of Orthopedics Associates, has performed
multiple procedures on Claimant’s knees and has been regularly evaluating her
aver the past two years, After an August 2023 examination of Claimant, he wrote:

This paticnt underwent left knee ACL reconstruction in January 2023,

Subsequent MRI shows recurrent wear of the geaft. She is currently in the

process of precperative rehabilitation, but her left knee remains grossly

unstable, and will require revision ACL reconstruction surgery. She is NOT
medically cleared to take a professional agility test at this lime.

After a December 3, 2023 evalusation, Dr. Stewart wraote that Claimant
reported slow but sicady progress but was having interruptions in treatment due to
authorizations. He also wrote that Claimant was using her brace but remained
unstable without the brace. He alse slated that she was hoping to avoid surgery.

After a January 9, 2024 evaluation with Jean Walsh, a colleague of Dr.
Stewart’s, the medical report indicated that Claimant reported continued knee pain
and was having difficulty because physical therapy was repeatedly being dented.
The report noted that Claimant continues to have weakness in her quadriceps and a

lot of instability in her knee, It stated that prehab with Dr. Stewart prior to revisian




ACL reconstruction has been requested. As in the prior evaluations, the report
described Claimant as totally disabled and stated that she cannot return to work.

Dr. Stewart’s February 2024 written assessment stated that Claimant was
not currently working. had no change in symploms. and is no longer in physical
therapy. It also noted that the left knee shows mild quadriceps atrophy, with
discomfort in termminal extension.

D, Stewart’s March [8, 2024 written assessment stated that. after a delay
in obtaining physical therapy authorization. Claimant was now in therapy and
making immediate improvement. 1t also staled that delays in physical therapy
resulted in regression and that Claimant should focus on strengthemng and
flexibility of her quadriceps. It also stated that she struggles with right knee pain
and continues to be totally disabled and unable 1o work in anv capacity.

The County had Dr. Adam Sover. D.O.. perform Independent Medical
Examinations (IMEs) on Claimant on mulliple oceasions over (he past two years.
Dr. Sover testified and was accepied as an expert witness in orthopedics. Dr.
Sover’s September 2023 examination and report found Claimant to be totally
disehled (i.c., 100%4).

Dr. Sover conducted an IME on March 7, 2024, He wrote thal Claimant
varied from 5 1o 8 on a scale of 10. She described her pain as, “achy. burning, and

pulling.” Claimant told Dr. Soyer that she had shooting pain from the low 1o mid-




back and could not walk any number of city blocks before being in oo much pain.
She also told Dr. Soyer that bending and walking made the pain worse.

Br. Soyer’s March 2024 ¢xamination report stated that physical therapy
was reasonable with re-evaluation in two or three weeks. It further stated that there
was evidence of a marked {73%) causally-related disability and that after
reviewing Claimant’s job description, he felt she was “capable of performing
activities of daily living and returning to light duy work with the {ollowing
restrictions: no lifting greater than 10 Ibs.” His prognosis was “guarded.”

On March 18, 2024, Kirk Imperati. the Dutchess County Sheriff, wroic to
Claimant. He staied that Dr. Soyer’s March 7, 2024 IME found her capable of
returning (o work in a light duty capacity with lifting restrictions of 10 pounds.
Based on that decision, he ordered Claimant to return to work on March 22, 2024,
for her 8am to 4pm shift. Claimant did not report for light duty work. Instead, she
appealed Sheriff Imperati’s light duty order pursuant 1o Appendix E of the CBA.
The dispute was then assigned to the undersigned Arbitrator for his review and

determination.

POSITION OF THE CLAIMANT

Claimant asserts that the medical and testimonial evidence demonstrates
that, in March 2024, she was completely incapable of performing FHght duty work
al 4 correctional facility for 40 hours a week. Notably, (the County gave Claimant a

mere 48 hours to present medical documentation supporting her inability to work,
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which she did. Claimant was never given a light duty job description. Most
importantly. Claimant’s treating physicians and Claimant’s testimony make it

Claimant testified that her daily pain level is so pervasive that her daily
activities range from staving in bed all day to taking short walks, with very limited
driving time. She does not do outdoor work. She does some online schooling at
her own pace. She has substantial side effects from her pain medications.

Claimant’s testimony is consistent with the medical record of her treating
physician, Dr. Stewzrt, and multiple other medical professionals whose records of
Claimani’s treaiment have been submitted into the record. Their records establish
that Claimant has been through the ringer in the past three yvears. She has endured
mulktiplc major surgeries to her knees. She has had Iengthy periods waiting for
authorization for physical therapy, which is critically important io her recovery.
Their determinations that Claimant is 100% disabled and is incapable of
performing light duty work wholly comport with the record.

On top of Claimant’s serious knee problems, she has had major wrist
surgery and now has major back pain resulting from her knee injuries. It is not
surprising that Claimant is now facing some mental health challenges. Her
testimony about her recent mental health concerns is credible, documented, and
completely underslandable considering what she has endured.

In stark contrast, the County’s case is based on Dr. Soyer's flimsy

determination that Claimant could suddenly perform light duty work in March




2024 after previously determining thar she was incapable of light duty work. This
determination should not be relied on because Dr. Sover okayed 40 hours of light
duty work without even seeing a light duty job description. In his testimony. he
admitted that he did not know what her light duty work would consist of. His
examination [asted approximately 10 minutes.

Moreover. while George Salem, the County’s risk manager., testified thal
the County would be [lexible and make any accommuodation Claimant needed to
feel comfortable at work, this is not documented anywhere. Claimant understood.
and the record fully establishes. that she was expected to perform 40 hours of
undefined light duty work, Since the record establishes that she was completely
incapable of that assignment in March 2024, it 1s abundantly clear that Claimant
should prevail. Her refusal to accept the County s undefined lght duty assignment
was appropriate and should Iead to a continuation of her GML 207-¢ benefiis.
With Claimant’s mental health challenges also being factored in, it is clear that
there was simply no way for Claimant to perform the tight duty assignment the

County directed her to perform in March 2024.

POSITION OF THE COUNTY

The County argues that Claimant should be denied Section 207-¢ benefits
because the record establishes that she could have returned to work in March 2024
with a light dufy assignment. The County stresses that Dr, Soyer's March 2024

examination established that Claimant was capable of performing a light duty




assignment. The County points out that Dr. Sover is a qualified orthopedic surgeon
who took into account Claimant’s struggles over the past three years.

In the County”s estimation, Dr. Soyer clearly articulated his reasoning that
Claimant could perforin a light duty assignment. 1ie testified that Claimant is
capable of performing light duty wark mostly in a sedentary capacity with
restrictions of no climbing, no running. and timited squatting and kneeling. He
explained that his opinion was based on multiple asscssments of Claimant, When
these findings are considered along with the County s ability to adapt a job to meet
those restrictions, it is elear that Claimant was capable of performing light duty
work in March 2024, There is no credible evidence to support a finding that
Claimant was iotally incapacitated from performing light duty work in March
2024, |

While Claimant (estified that she could not perform any light duty work in
March 2024, she failed to present any credible medical testimony supporting that
conclusion. Dr. Sharma, one of Claimant’s treating physicians, opined that
Claimant has a partial disability for her back. with less degree of disability than
Dr. Sover. While Dr. Stewari’s March 2024 evaluation shows that he determined
that Claimant had a total disability. without his testimony at arbitration, it is
unclear whether he felt Claimant was incapable of a light duty assignment or was
mercly incapacitated from performing full duties.

Claimant’s new allegations about psvchiatric conditions resulting from this

claim should be disregarded. Claimant failed to make a timely petition to add




psychiatric injuries to this claim. Moreover, the medical reports she relied on are
from a primary care physician. which is not the proper medical professional to
render this type of diagnosis.

Sincc the evidence establishes that Claimant is capable of returming o work
in a light duty capacity, the County urges the Arbitrator to deny the appeal in its
entirety. Claimant’s order directing her to relumn (o work on March 22, 2024
should be sustained and Claimant should be ordered io reimburse the County {or

its advancing of GML 207-¢ benefits to Claimant, retroactive to March 22, 2024,

OPINE{)N

After carefully considering the evidence in the record and the arguments of
the parties. the Arbitrator finds that Claimant’s refusal to comply with the
County’s March 18, 2024 order to return to work in a light duty capacity for 40
hours per week was reasonable. Claimant’s testimony, her medical records, and
the writien opinion of Dr. Stewart, her orthopedic surgeon, all persuade the
Arbitrator that Claimant was incapable of fulfilling the County’s March 18, 2024
light duty order. In other words, based on this record, the County’s order was
unreasonable.

Most of the facts of the case are not in dispute. The County acknowledges
that Claimant’s claim arese from a work-related training accident that occurred on
May 19, 2021, and that she has not returned 1o work in any capacity since that

time. The County acknowledges that, as a result of the May 2021 incident,
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Claimant underwent surgery to her right knee on January 18, 2022, right thumb on
Tune 7, 2022 left knee of September 9. 2022 and lefi knee again on Januzrv 25.
2023. Claimant’s claim for 207-c benefits was granted for all of her imjuries. The
claim was later expanded to include the lumbar spine. The claim does not include
and this deeision does not address any claims regarding Claimant’s mental health
as those were not raised prior to the arbitration.

Medical records from Claimant’s physicians and Dy, Soyer, the County’s
IM:. establish that in August/Sepiember 2023, Claimant was strugghing with
multiple physical problems and was 100% disabled. Dr. Sover noted that Claimant
stated that she felt pain in her lower hack, right wrist, right knee, and left knce, and
that her pain was an 8 on a scale of | 1o 16, with 10 being the worst. Dr. Sover
found Claimant to be 100% disabled at that time.

Dr. Stewart’s August 23, 2023 evaluation was consistent with Dr. Sover's
evaluation, except that it focused on one of Claimant’s most acute problems. Ile
noted that while Claimant had a lefi knee ACI. reconstruction in J anuary 2023, a
subsequent MRI showed a recurrent tear of the graft. which would require revision
ACL reconstruction surgery. Dr. Stewart also found Claimant to be totally
disabled, saying her knee was “grossly unstable.”

This is notable to the Arbitrator because, by ali accounts, starting in 2021,
Claimant had had an incredibly difficult set of injuries to deal with, and she was
struggling to recover. By any objective measure, Claimant’s physical problems

were serious and affceted key areas of her body. Her medical record is bolstered
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by her credible testimony, which demenstrated that she has been through the
ringer. She has substantial pain in a number of body parts. Her body does not work
like it used to and she cannot do anything for more than a few minutes. When
asked why she could not work light duty in March 2024, Claimant testified;
1 have multiple injurfes. Like | have said, with the injuries of my back and
my knees [ am in a lot of pain. With that pain [ am alse on substantial
medications that alter my cngmtmm and my ability to make sound judgment
calls. It’s not just that. [ have issues bending, lifting, sitting for a very long
time. ['ve been sitting here 45, 30 minutes. I'm in pain, T need
medication...I'm a walking zombie to do the job. That’s an unsafe job to
begin with and have risks. T cannot put other people’s lives at risk 10 come

into a job where | necd a clear. sound head. fast reaction. fast cognitive
skills to make calls without pumng other people’s lives at further risk.

putting myseclf and current injuries and mental status right now. even ata

great risk of further injuries. (31-32:T)'

Claimant’s medical records in October 2023 and December 2023 show very
slow progress and continued attempis 10 phtain authorization for receive physical
therapy. Notably, she reporied slow progress due to delays in physical therapy
authorization in December 2023, On December 5. 2023, Dr. Stewart found her to
be totally disabled and incapable of returning to work.

There is no evidence that Claimant had improved by January 2024. Tf
anything. her obstacles in getting approved for therapy continued to be
problematic. Claimant’s January 9, 2024 orthopedic evaluation states that physical
therapy has been repeatedly denied despite it being requested for as pre-hab for
ieft knee ACT. revision reconstruction. Claimant’s record shows that she continued

fo have a lot of knee weakness and instahility and had regressed since being out of

1| stands for the page number of the transcript ol the proceeding.




therapy, Dr. Stewart’s February 3, 2024 evaluation indicates that nothing had
changed in the past month. namely, Claimant was waiting for physical therapy
approval and her knee was unstable,

Clammant’s March 18, 2024 evaluation by Dr. Stewart is the first time in
months where any progress is noted. Dr. Stewart wrote that, afier linally being
approved for and starting physical therapy, he is “noting immediate improvement,
still with instability with the brace off.” Ile also noted that delays in physical
therapy approval resulted in regression and that Claimant was instructed to focus
an strength and balance with the hopes of avoiding ACL reconstruction io the left
knee. He also noted that Claimant continued to struggle with right knee pain and
was totally disabled.

These facts arc uncontroverted. Claimant had just been approved for
physical therapy and was still in considerable pain when the County issued its
light duty dircctive. Claimant’s testimony persuades the Arbitrator that the County
should not have directed her to work light duty in March 2024 as she was
incapable of performing the job. Claimani’s medical records, particularly those
furnished by Orthopedic Associates, where Dr. Stewart practices, demonsirate that
Claimant was just starting to show progress with her left knec due to a re-start of
phvsical therapy. However, she was in serious pain and still had pain in her right
knee and her back that were preventing her from performing most basic activities
for more than a few minutes at a lime. The record shows that Claimant should not

have returned to work in March 2024,




While Dr. Soyer was a credible witness. there is nothing in his testimony
that strongly favers the County. In September 2023, Dr. Sover determined that
Claimant was fully disabled. In March 2024. Claimant’s physical exam was not
much different from her September 2023 exam. Dr. Sover found Grievant to be
75% disabled and able to work light duty. However, when one digs into Dr.
Soyer's evaluations and his testimony, it appears that his basis for the change from
100% to 75% disability stems {rom Claimant having had more time 1o recover.
However, this is not persuasive because Claimant was having problems with her
left knee during this period and another reconstructive surgeny was a distinet
possibility. In fact. Claimant was waiting to receive additional authorization for
physical therapy. She received some additional physical therapy finally in
February 2024,

This timing does not show that Claimant was capable of performing light
duty in March 2024. To the Arbitrator, the County’s evidence shows that Dr,
Soyer saw Claimant in March 2024 at a time when she was only slightly more
recovered than she had been some six months earlier. Dr. Soyer’s objective
findings are not much differcnt from September 2023 1o March 2024 and the
aclual evidence shows that Claimant was waiting for physical therapy approval for
mmuch of this interim period. She continued (o be in a lot of pain. Some of her
medical record shows regression. When this is considered along with the fact that
Dr. Sover admitted that he had no idea exactly what tasks Claimant would be

expected to perform on Hght duty. the Arbitrator finds that he should give only
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limited weight to Dr, Sover’s determination that Claimant could perform light
duty. Much more reliable was Claimant’s medical record from Dr. Stewart. her
orthopedic surgeon. combined with her credible testimony. It convinces the
Arbitrator that the County’s March 18, 2024 return to work order was
unreasonable.

Accordingly, and bascd on the foregoing, I find and make the Tollowing:

AWARD

1. The grievance and claim are sustained. The County’s March 18, 2024

return to work order to Claimant QR 2= unreasonable. Thus,

Claimant has the right for her GML 207-¢ benefits to continue after failing

to return to work pursuant to the County’s light duty order dated March 18.

2024
Dated: September 13. 2024 __(;EZ’""\ f{’;/ . .
Cold Spring. New York lay [:d/éiegcl, Esq.(/
Arbifrator

STATE OF NEW YORK)
COUNTY OF PUTNAM)

I. Jay M. Siegel. do hercby affirm upon my oath as Arhiirator that I am the
individual described herein and who executed this Instrument, which is my
Crpinion and Award.

— L L e
j?:'l}" M. 51 _;_EL rsq o
Arbiirattr

0 g
Dated: Scptember 13, 2024 C’ZM /{ s




