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Petitioner Albany Permanent Professional F irefighters Association, Locals 2007 and 2007-a

(“petitioner” or “union”

), commenced this special proceeding seeking a judgment, pursuantto CPLR

Article 75, confirming an arbitration award, dated May 24, 2013, made by Arbitrator Paul C. Doyle
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[image: image2.jpg](“arbitrator”) in connection with a contractual grievance arbitration, Respondent City of Albany
(“respondent” or “city”) opposes the application in part, and has cross-petitioned to vacate theaward,
pursuant to CPLR § 7511, as to issue number “],” contending that such portion of the award violates

public policy and is irrational, and that the arbitrator exceeded his authority in making the award.

Petitioner opposes the cross-petition.

ackground

The facts as gleaned from the record before the Court are as follows. Petitioner is an

“employee organization,” and respondentis a “public employer” within the meaning of Civil Service

Law § 201. Petitioner is the sole and exclusive recognized bargaining unit for all firefighters, except

the Fire Chief and Deputy Chiefs, employed by respondent City of Albany.! Petitioner and

respondent are parties to a collective bargaining agreement (“CBA”), which includes a grievance

procedure that culminates in binding arbitration.

On February 7, 2012, petitioner filed an improper practice charge with the New York State

Public Employment Relations Board (“PERB”), alleging violations of the Public Employees Fair

Employment (“Act”) when the respondent transferred work of inspecting buildings to its non-unit

employees. Petitioner claimed that the work had previously been exclusive to unit members.
Respondent denied any violation of the Act, asserted a lack of exclusivity defense, among others,
and requested that the charge be deferred to the contractual dispute resolution procedure.

Onor about March 9, 201 2, petitioner filed a grievance alleging that the City had hired a non-

bargaining unit member to perform certain code enforcement duties that historically had been the

!Local 2007 represents firefighters, lieutenants, and captains. Local 2007-a, a Separate unit, represents
battalion chiefs.

Page 2 of 15



[image: image3.jpg]exclusive work of petitioner’s members and for which its members contractually received a codes
stipend, claiming that the City’s actions violated Article 38 and Appendix A (Code Enforcement
Stipend Provision) of the CBA and the Taylor Law, and seeking an order by an arbitrator directing
the City to cease and desist al] activities that violate the CBA and the Taylor Law,

On or about April 3; 2012, petitioner filed a demand for arbitration with PERB. PERB
assigned Paul C, Doyle to arbitrate the grievance. Sometime thereafter, PERB issued a decision
conditionally dismissing petitioner’s improper practice charge, “subject to amotion to reopen should
the arbitrator’s award not satisfy the criteria set forth in New York City Transit Authority
(Bordansky).” In the decision, the PERB administrative law judge (“ALJ”) noted that the CBA
provides for binding arbitration of grievances defined as:

- - - aclaimed violation, misinterpretation or inequitable application of any existing

rule, procedure, law or regulation covering any items mentioned in th[e] contract or

covering any other item which affects the ‘terms and conditions’ of employment of

members of the bargaining unit, ‘Terms and conditions’ of employment shall be

defined as those terms are defined in the Taylor Law.

The ALJ further noted that it is PERB’s policy to allow the grievance to run its course rather than

proceed on the charge.

On July 20, 2012, petitioner’s counsel sent a letter to the arbitrator, asserting, among other

things, that the petitioner had reserved its right to assert Taylor Law violations as part of the
grievance, and further that the CBA clearly gives the arbitrator jurisdiction to decide the Taylor Law
violations. Inresponse, respondent argued that while the grievance includes a reference to the Taylor
Law, such reference does not confer jurisdiction on the arbitrator to determine whether an improper

practice charge was committed by respondent as alleged in the improper practice charge petitioner

filed with PERB. Respondent maintained that it would not agree to consolidate the improper
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[image: image4.jpg]practice charge with the contract grievance at the hearing.

response to the demand for arbitration, and that an improper practice charge is within the scope and

authority of PERB.
Hearings were held before the arbitrator on October 22,2012 and February 21, 2013, After

the first hearing day, a conference call transpired between the parties and the arbitrator on December

, the arbitrator stated:

Basically, the question raised during the conversation could be distilled as follows:
does anything bar or [imit - . . the inclusion of alleged grievances that were not
specifically listed in the Grievance Form? The initial Grievance F orm, filed March
9,2012, sought ‘an order by arbitrator that the City cease-and-desist all activities that

violate the CBA and the Taylor Law.’

Many arbitrators have had different opinions over the exact requirements of filing
and other grievance steps. However, all have been consistent in recognizing that the
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[image: image5.jpg]to submit post-hearing briefs, proposing the issues to be decided by the arbitrator, From the parties
post-hearing submissions, three issues were determined by the arbitrator;

1. Did the City violate the Collective Bargaining Agreement (CBA) and/or the
Taylor Law by hiring civilian inspectors to perform residential inspections
that had previously been done exclusively by members of the firefighters
Union? If so, what should the remedy be?

companies perform public assembly commercial building inspections. If S0,
what should the remedy be?

3: Did the City violate Article 38 of the contract and Appendix A (Code
Enforcement Stipend) and the Taylor Law when civilian inspectors began
performing (residential) vacant building and permits and verification
inspections? If so, what should the remedy be?

The arbitrator issued his opinion and award on May 24, 2013, finding in favor of the

respondent on issues number “2” and “3,” and in favor of the petitioner on issue number 1 ” With

respect to issue number “1,” the arbitrator found that “the City did violate the contract as described

inIssue # 1” (emphasis in original). According to the arbitrator, “[t]he record clearly demonstrates

a significant portion or share of ROP [residential occupancy permit] inspections, recognizable by

discernable boundaries, was done exclusively by the Union.” He based this determination on the

following:
o Testimony from both sides consistently represented and confirmed the same.
. Clerical records show an extensive and exclusive participation by unit

members in a part or portion of the ROP process that is distinct and

recognizable by discernible boundaries,
. Training records evidence the intent of the parties and the ability of the

firefighters to conduct ROP inspections.
No significant change in qualifications or level of service was demonstrated.

In addition, the arbitrator found that “[a]ny substantial firefighter deployment change will
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[image: image6.jpg]clearly impact the wage stipend,” and that “[tIhe loss of unit work is a sufficient determinative to
render subcontracting a mandatory subject to negotiation unless a significant change in the
qualifications can be demonstrated.” As a remedy, the arbitrator found that the “Firefighter Unit

members should immediately be assigned and deployed as before for that discernible portion of ROP

inspections as demonstrated by the record,” and that “[a]ny such change in terms and/or conditions

is a mandatory subject of, and is . . . remanded to bargaining” (emphasis in original).
Respondent received the arbitrator’s opinion and award on May 28, 2013, and by letter dated
June 11,2013 to the arbitrator, sought to modify the award, pursuant to CPLR § 7509, upon grounds
stated in CPLR § 751 1(c). Respondent argued that issue number “1” was not an item agreed to by
the City for submission to the arbitrator, and that correspondence specifically on that issue had been
exchanged between its counsel, the arbitrator, and petitioner’s counsel. Respondent noted, in its
letter, that neither the underlying grievance nor petitioner’s demand for arbitration raised the issue
of ROP inspections, and that Article 38 of the CBA deals exclusively with commercial code
inspections, but that the arbitrator, nevertheless considered the ROP issue as part of the overall case
presented to him. Respondent further asserted that very little was discussed at the arbitration
proceeding with respect to residential inspections, and, as such, the issue was not fully submitted,
or, in the

Respondent requested that the arbitrator modify the award to remove issue number 6%

alternative, afford the City a full and fair opportunity to present comprehensive evidence on the

matter.

OnJune 13,2013, petitioner commenced this proceeding to confirm the May 24, 2013 award,

“and by letter dated June 18, 2013, objected to respondent’s request to the arbitrator to modify the

award. Relying on the CBA’s broad definition of grievance, which, according to the petitioner,
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[image: image7.jpg]includes terms and condition of employment and violations of the Taylor Law, petitioner asserted

that issue “1” wag properly before the arbitrator since it concerned the unilateral removal by

respondent of alleged exclusive work of petitioner’s members. Petitioner also argued that the
respondent had adequate notice that Taylor Law violations were to be considered as part of the
grievance. Petitioner noted that the original grievance asked for relief that Taylor Law violations
be stopped. Petmoner s counsel also noted that he requested that additional i Inspections, including
the ROPs, be considered by the arbitrator in a letter dated July 20, 2012, and that although
respondent’s counsel objected, the arbitrator ultimately determined, during the parties’ conference

call in December 2012, that he would rule on the ROP inspections issue, which was communicated

to the parties in writing in a January 2, 2013 letter.
Petitioner further objected to respondent’s request for an additional hearing on issue “1” after

the matter has already been decided, contending, among other things, that its petition to confirm the

award was pending before the Court, and that a judge will have an opportunity to consider

respondent’s arguments. In addition, petitioner argued that an additional hearing is not needed as
respondent’s attorneys, who were part of the process, had an opportunity to present evidence on
ROPs during the October 22,2012 hearing, did s;, and did not, at any time, request additional time
to prepare to address the ROP issue. Petitioner also maintained that respondent’s counsel never

objected to the second hearing being limited to commercial inspections, and has not stated that new
evidence, not available at the first or second hearing, is sought to be introduced.

In a letter response dated June 26, 2013, the arbitrator declined respondent’s request for a
modification of the award, In a detailed explanation of what constitutes a submission to an

arbitrator, the arbitrator offered the following comments, among others:
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[image: image8.jpg]create a more effective instrument. Nowhere is it suggested that separate
submissions by the parties cannot be combined by the arbitrator if the result
effectively represents the dispute at hand.
The arbitrator further commented “that a grievance is not always required to be specific (and
has never been) as long as the parties understand, and prepare for, the fundamental dispute before
the hearing takes place”; that in this case, “both parties, for a reasonable time prior to the hearing,
understood the Union concern was the hiring of new employees to do municipal inspections in all
forms, both residential and commercial”; and that “the description(s) cited on the Grievance Form,
in combination with the ensuing circumstances, satisfy the requirement that the parties were aware
of the nature and scope of the grievance for a reasonable time before the hearing(s).” In addition,
the arbitrator asserted that respondent’s claim that the ROP issue was not fully submitted “was not
evident during the conduct of the hearing,” and that “[t]he subject of residential inspections was
obviously before the parties without limitation of either testimony, discussion, cross examinations,
or submissions.” Respondent’s cross-petition followed.
Arguments
Respondent argues that the May 24, 2013 arbitration award must be vacated as to issue
number “1” because it “violates a strong public policy, specifically the City’s governmental mission
to promulgate, administer and enforce legislation created to guard the public’s personal safety and

provide standards for building construction and maintenance to create a healthy and safe quality of

life for residents and visitors,” and “conflicts with the City’s statutory duty under both State and local
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[image: image9.jpg]Building and Fire Code to fully carry out its inspection and enforcement duties.” Respondent also
maintains that the arbitrator acted in excess of his authority in making the award by conferring a
benefit upon petitioner’s members that is not provided for in the CBA, “namely a guarantee of code
inspections for residential properties by [petitioner’s] members who may not be best trained and
qualified to provide those inspections on a consistent basis.” Respondent further asserts that the
award is “irrational and inconsistent” since it “fails to identify the ‘discernable boundaries’ of work
or differentiate those areas that were ‘completed by non-unit personnel,”” and because the arbitrator

found in the City’s favor on issue number “3.”

Petitioner, in opposition to the cross-petition, contends that “nothing in Arbitrator Doyle’s
Pp! g y

[a]ward conflicts with the City’s mission,” and maintains that “Arbitrator Doyle was very careful in
balancing the competing public policy interests of management prerogative and mission issues with
the equally important public policy mandate of bargaining over terms and conditions of employment

in the public sector.” In addition, petitioner asserts that the arbitrator was within his authority to

consider the ROP inspections issue because the CBA’s broad definition of grievance mc]udes terms
and conditions of employment; the exclusivity of doing ROP Inspections is a term and condmon of
employment, i.e., a mandatory subject of negotiation; and the longstanding practice of the parties
shows this was an intended benefit. Petitioner notes that the arbitrator specifically addressed the

ROP inspections issue with the parties in the course of the arbitration and ruled that they were

properly before him, and that there was testimony at the arbitration hearing that “the codes stipend

included in Appendix A of the [CBA] was negotiated and paid to all firefighters, for, among other

things, their agreement to perform th[e] residential inspections, and thus, over a period in excess of

fifieen (15) years, became the exclusive work of the Union members and a binding practice on the
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[image: image10.jpg]City and Union.” Lastly, petitioner argues that the award is not irrational since “[tlerms and

conflict with the practice,”
iscussion
CPLR § 7510 provides that “[t]he court shall confirm an award upon application of a party
made within one year afier jts delivery to him, unless the award is vacated or modified upon a ground

specified in section 7511.” A court may vacate an arbitration award, pursuant to CPLR § 7511(b),

“if the court finds that the rights of [a] party were prejudiced by an . . . an arbitrator -« . [who]
exceeded his power or so imperfectly executed it that a final and definite award upon the subject

matter submitted was not made” (CPRL § 751 1[b][1][iii]). “[A]n arbitrator ‘exceed[s] his power*”

within the meaning of the statute “where his ‘award violates 3 strong public policy, is irrational or

clearly exceeds a s ecifically enumerated limitation onthe arbitrator’s power” (Matser of Kowaleski
Yy P! p

[New York State Dep’t of Corr. Servs.], 16 N.Y.3d 85, 90-91 [2010, quoting Matter of New York

City Transit Auth. v, Transp. Workers’ Union of Am., Local 100, AFL-CIO, 6 N.Y.3d 332, 336

[2005]; see Matter of Falzone [New York Cent, Mut Fire Ins. Co.], 15 N.Y.3d 530, 534 [2010]).
It is “this State’s well-established rule that an arbitrator’s rulings, unlike a trial court’s, are

largely unreviewable” (Matter of Falzone [New York Cent. Mut. Fire Ins. Co.], 15 N.Y.3d at 534).

Indeed, “courts are obligated to give deference to the decision of the arbitrator” (Matter of New York
City Transit Auth. v. Ty ransp. Workers' Union of Am., Local ] 00, AFL-CIO, 6 N.Y.3d at 336), and

“are bound by an arbitrator’s factua] findings, interpretation of the contract and judgment concerning

remedies” (Matter of New York State Corr. Officers & Police Benevolent Ass'n v, State of New Yortk,

Page 10 of 15



[image: image11.jpg]“substitute [their] judgment for that of the arbitrator simply because [they] believe[ ] [their]
interpretation would be the better one” (id.). This is true “[e]ven where an arbitrator has made an
error of law or fact” (Matter of Falzone [New York Cent. Mut Fire Ins. Co.], supra), and “even
where the apparent, or even the plain meaning of the words of the contract has been disregarded”
(Matter of United Fed'’n of Teachers, Local 2, AFT, AFL-CIO v. B4, of Educ. of City Sch. Dist. of
City of New York, 1 N.Y.3d 72, 83 [2003].

Despite this deference, a court may vacate an arbitral award as violative of public policy
where the court can “conclude, ‘without engaging in any extended factfinding or legal analysis,””
that a law ““prohibit[s], in an absolute sense, [the] particular matters [to be] decided or certain relief
being granted”” (Matter of New York City Transit Auth, v, Transp. Workers Union ofAm., Local 100,
AFL-CIO, 99 N.Y.2d 1, 8-9 [2002)), quoting Matter of Sprinzen v. Nomberg, 46 N.Y.2d 623, 631
[19791; Matter of United Fed'n of Teachers, Local 2, AFT, AFL-CIO v. B4, of Educ. of City Sch.
Dist. of City of New York, 1 N.Y.3d at 80), or where “the award itself ‘violate[s] a well-defined
constitutional, Statutory, or common law of this State’” (Matter of New York City Transit Auth. v.
Transp. Workers Union of Am., Local 100, AFL-CIO, 99 N. Y.Zd at11, quqting Matter of New York
State Corr. Officers & Police Benevolent Ass’n v, State of New York, 94 N.Y.2d at 328; Matter of
United Fed’n of Teachers, Local 2, AFT, AFL-CIO v, Bd. of Educ. of City Sch. Dist. of City of New

York, supra). When reviewing an arbitration award on public policy grounds, “the focus of the

inquiry is on the result, the award itself,” and a court will “not vacate an award on public policy

grounds when vague or attenuated considerations of a general public interest are at stake” (Matter

of New York State Corr. Officers & Police Benevolent Ass'n v. State of New York, supra at 327).
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[image: image12.jpg]Applying these principles, the Court declines to find that a law prohibits, in an absolute
sense, the award as to issue number “1,” or that the award itself violates a well-defined
constitutional, statutory, or common law of this State. Notably, respondent’s argument on this point
rests entirely on the affidavit of Jeffrey V. Jamison (“Jamison”), who is employed by respondent and

Serves as an attorney and commissioner for its Department of Buildings and Regulatory Compliance

(“department”). Jamison avers, among other things, that respondent’s “hiring of new civilian [cJode

[eInforcement [ilnspectors was in furtherance of [respondent’s] strong public policy [interest in

ensuring the safety and welfare if its residents] and the effective and efficient managing of the

associated programs,” and asserts that “Arbitrator Doyle’s Award and remed as to issue number
progr: y

and local building and fire] [c]ode.”

According to Jamison, the hiring of civilian code enforcement inspectors was “necessary to
complete the functions and duties of the department and to take a more proactive approach to code

enforcement and enhance the quality of life within [the City’s] neighborhoods.” He maintains that

“with the exception of the [Fire Investigation Unit], firefighters are . . . not fully trained or certified

[clode [e]nforcement [o]fficers,” and that “[flirefighters were not able to complete the necessary

amount of ROP inspections to make the program successful.” A review of the record, however,

discloses no evidence that these claims were before the arbitrator for his consideration in making the

award as to issue number “1,” Significantly, the arbitrator noted in the opinion and award that “[n]o

significant change in qualifications or level of service was demonstrated.” As such, these arguments

are not properly before the Court and, thus, cannot be considered as a basis to vacate the award on

public policy grounds (see Matter of Hirsch Constr. Corp. [Cooper], 181 A.D.2d 52, 55-56 [1st
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[image: image13.jpg]Dep’t1992]. F urthermore, a consideration of such claims, even if properly asserted, would “engage

th[is] Court in fact[-]finding preliminary to the public policy determination, a course [the Court of

Appeals] ha[s] eschewed in matters concerning arbitration” (Matter of Town of Haverstraw v,

Rockland County Patrolmen’s Benevolent Ass 'n, 65 N.Y.2d 677, 678-679 [1985]; see Matter of

" Sprinzen v, Nomberg, 46 N.Y.2d at 631).

Moreover, the Court rejects respondent’s assertion, in Jamison’s affidavit, that “the [a]ward

is unlawful, as it directly contradicts the spirit and letter of the law passed by the legislature in

January 2013” (emphasis in original omitted). There is nothing on the face of the award to indicate

2

or “conflicts with the City’s statutory duty under both State and Jocal [bJuilding and [f]ire [cJode to

fully carry out its inspection and enforcement duties”; or that it is otherwise unlawful.

Nor can it be said that the award as to issue number “1” jg irrational, or that the arbitrator

exceeded a specifically enumerated limitation on his power. “To vacate an award on the basis of

irrationality, a party must show that there was no proof whatever to justify the award” (Marter of

Eastman Assocs., Inc. v. Juan Ortoo Holdings, Ltd, 90 A.D.3d 1284, 1285 [3d Dep’t 201 1] [internal

quotation marks and citation omitted]). “So long as an arbitrator ‘offer[s] even a barely colorable

Justification for the outcome reached,” the arbitration award must be upheld” (Matter of Prof’l,

Clerical, Tech., Empls. Ass’n [Bd. of Educ. for Buffalo CitySch. Dist.],103 A.D.3d 1 120, 1122 [4th

Dep’t2013]). An arbitration award “may be set aside on the ground that an arbitrator exceeded his
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[image: image14.jpg]dispute and, in effect made anew contract for the parties” (id., quoting Matter of Nat 'l Cash Register

Co. [Wilson 1/,8N.Y.2d 3 77,3831 960]; see Rochester City Sch. Dist. v, Rochester Teachers Ass ‘n,

41 N.Y.2d 578, 583 [1977)).

contract, which included consideration of the parties’ past practice concerning the residential
inspections,? that “[tlhe City did violate the contract as described in Issue # 1;2a determination,
which in the Court’s view, he was within his authority to make (empbhasis in original) (see Matter

of Elmira Central Sch, Dist. [Elmira Heights Edyc, Support Staff dss'n 1/, 250 A.D.2d 983, 984 [3d

Dep’t 1998]. The fact that a different construction of the CBA could have been accorded and a
different conclusion reached does not mean that the arbitrator rendered a completely irrational
interpretation of the agreement and crafted a new contract for the parties (id.). As such, the Court
“1” must be upheld,

is not permitted to intervene, and the arbitrator’s award as to issue number

Any remaining arguments have been considered and found to be lacking in merit, or need not

be reached in light of the foregoing determination.

Accordingly, it is hereby
ORDERED AND ADJUDGED, that petitioner’s application to confirm the arbitration

independent of a contract term, may be relied upon by an arbitrator in resolving
disputes which have been submitted under the grievance machinery of a collective bargaining agreement” (Matter of
Aeneas McDonald Police Benevolent Ass'n, Inc. v, City of Geneva, 92 N'Y 2d 326, 332-333 [1 998)])
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[image: image15.jpg]to issue number “1,” and as unopposed with respect to issues number «2» and “3”; and jt js further
ORDERED AND ADJUDGED, that respondent’s Cross-petition to vacate the award as to

issue number “1” is denied for the reasons stated herein,

Counsel is not relieved from the applicable provisions of that rule with respect to filing, entry, and
notice of entry of the original Decision and Order/Judgment. Albap
D:curnent N?lr:ggrt};1clerk
SO ORDERED AND ADJUDGED };//;/1/3 12014 1.6 50001
ENTER. WWW/W/W//W////

Dated: January 23, 2014 ///‘1 ) A (o
i Aitl;l:l?,, New York /{ld%}// (/ Uﬂl/{, /
HON.KIMBERLY A. 0'CONNGR

Acting Supreme Court Justice

Papers Considered:

1. Notice of Petition, dated June 10, 2013, with Exhibits 1-3 annexed;
123 Verified Answer, dated July 18, 2014; Notice of Cross-Petition and Motion

Memorandum of Law, dated July 18, 2013; and

3 Verified Answer to Verified Cross-Petition and Motion to Vacate, dated
August 9, 2013; Affidavit of Loren Laloy, sworn to August 8, 2013;
Affidavit of Robert Powers, sworn to August 8, 2013 ; Affidavit of Thomas
J. Jordan, Esq., swom to August 9, 2013, with Exhibits 1-3 annexed;
Petitioner’s Memorandum of Law, dated August 9, 2013,
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