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In the Matter of the Application
of
TARA L. LUNDGREN
Reg. No.: 0A93716-9
H.C. No.: 11-0425

Pursuant to Section 374 of the Retirement and Social Security Law
for a Hearing and Redetermination

This document constitutes the final determination of the Deputy Comptroller of
the New York State and Local Employees’ Retirement System pursuant to designation
by the State Comptroller.

Hearings having been conducted on May 9, 2012, and July 31,2012, in Albany,
New York, with the HONORABLE ANGELO D. LOMANTO, presiding as Hearing
Officer, with the applicant, TARA L. LUNDGREN, having appeared in person, and by
THOMAS J. JORDAN, ESQ., her Counsel, and the NEW YORK STATE & LOCAL
POLICE & FIRE RETIREMENT SYSTEM having appeared by ROBERT COUGHLIN,
ESQ., Counsel, OMOTAYO OREDERU, ESQ., of Counsel, and all the evidence taken
and introduced having been read and considered;

NOW, after due deliberation, the Deputy Comptroller of the New York State and
Local Employees’ Retirement System accepts the Findings and Conclusions of the
Hearing Officer as attached.

IT IS DETERMINED AND DIRECTED that the application of TARA L.
LUNDGREN for ACCIDENTAL DISABILITY RETIREMENT benefits is APPROVED.

IT IS DETERMINED AND DIRECTED that the application of TARA L.
LUNDGREN for STATE POLICE DISABILITY RETIREMENT benefits is APPROVED.

Dated at Albany, New York, this £  day of Janaury 2012

homas Nitido
Deputy Comptroller
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In the Matter of the Application
of
Tara L. Lundgren
Reg. No. 0A93716-9
H.C. No. 11-0425
Pursuant to Section 374 of the Retirement and Social Security

Law for a hearing and redetermination

Hearings were held on May 9, 2012 and July 31, 2012 in Albany, New York with the
Honorable Angelo D. Lomanto presiding as Hearing Officer, and the applicant having appeared
by her attorney, Thomas Jordan, Esq., and the New York State and Local Retirement System

having appeared by Robert Coughlin, Esq., its counsel, Omotayo Orederu, Esq., of counsel.

Now, after a careful reading and review of the transcripts of record, Exhibits 1-3,
applicant’s A (seven pages) and Memorandum of Law by both parties, the Hearing Officer finds

as follows:
Issues
1. Whether the applicant is permanently incapacitated for the performance
of duties as a New York State Trooper;
2. Whether the alleged disability was caused by the accident of

August 25, 2007.




[image: image3.jpg]w

Findings of Fact

On April 5, 2010, applicant filed applications for Tier 1 & 2 Accidental Disability
pursuant to Retirement and Social Security Law §363 and State Police Disability
Retirement pursuant to Retirement and Social Security Law §363-b. She alleges that she
is permanently incapacitated as a result of injuries which occurred on May 2, 2005 and
August 25, 2007. (Sys. Exh. 1, pgs. 2-4, 7-9).

By a determination dated September 27, 2011, the New York State Comptroller
disapproved the Accidental Disability Retirement application on the basis of a finding
that the alleged May 2, 2005 incident does not constitute an accident as the term is used
in §363 of the Retirement and Social Security Law (Sys. Exh. 1, pg. 6).

By a determination dated September 27, 2011, the New York State Comptroller
disapproved the State Police Disability Retirement application on the basis of a finding
that applicant is not permanently incapacitated for the performance of duties. (Sys. Exh.
1. pg kL)

The applicant filed a timely request for a hearing and redetermination of her applications.
Applicant was in service for 7 years as a State Trooper.

Counsel for the applicant withdrew any claim related to the May 2, 2005 on-the-job
accident.

Counsel for the Retirement System conceded that the motor vehicle accident of August
25, 2007 is an “accident” as that term is described in §363 of the NY'S Retirement and
Social Security Law.

Applicant testified about the accident of August 25, 2007, she stated:
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down with people trapped. At the time there was a torrential downpour moving through
the area. I activated my lights and siren en route to the location at which time I
hydroplaned, went off the road into an embankment.” (T 5/9/12, p. 53). She stated she
was transported by ambulance to the Arnot Ogden Medical Center where she was
hospitalized for three days. (T 5/9/12, p. 54). She was treated by Dr. Hathwar , who sent
her for an MRI in May of 2008 - and then referred her to Dr. King, a neurosurgeon, who
recommended physical therapy. (TS pg. 56). She stated she was out of work until June

of 2009, for light duty.

. Eventually she saw Dr. Webster Pilcher, a Board Certified Neurosurgeon, on April 9,

2009. His review of the MRI films noted a loss of cervical lordosis and a small disc
protrusion at C3 and C4”. Also the MRI showed degenerative disc disease at L4-5...a
left-sided disc bulge at L4-5.” (T 5/9/12, pg. 16-17). He associated this condition with a
whiplash injury. (T p. 17). He also stated the lumbar condition can be a source of
significant low back pain. (T p. 17-18). He opined after exams on April 9, June 4 and
July 9, 2009 that applicant had persistence of lower back pain that radiated from the back
into the left sacroiliac region. That this had begun after the 8/25/07 accident. (T, p. 26).
Later in October, Dr. Pilcher felt she was better and was motivated to work, so he felt it
reasonable to have a “trial of Life”, and see how she did. (T, pg. 28).

After seeing applicant on 3/11/10, and hearing from her, he recommended she retrain
herself because despite applicant’s desire to go back to work, he believed she could not

doit. (TS, pg. 30). Dr. Pilcher then saw applicant on July 28, 2011, he took a history
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and physical exam, and concluded she has severe restriction of her lumbar range of

motion. .. worse this time than before. (T, pg. 33).

He concluded that applicant had a “permanent marked disability of 50 percent”, a 20
pound permanent lifting restriction, and she should undergo a work-retraining program.
(T, pg. 34). His opinion of her, and the diagnostic exams that applicant was and still in
permanently disabled from the regular duties of a State Trooper and the cause of her
disability was the accident of August 25, 2007. (TS 5/9/12 pg. 35-36). (T, pp 49-50).
The Retirement System presented the opinions of Drs. Pastore, Dr. Kingston and Dr.
Remec.

Dr. Thomas Pastore, a Board certiﬁéd orthopedic surgeon, performed a physical
examination of the applicant on March 14, 2011, at the request of the State Comptroller.
In addition to the examination, the doctor took the applicant’s history and complaints,
and reviewed an extensive medical file which included various MRI studies and reports
of applicant’s physicians.

In the report dated March 16, 2011, Dr. Pastore opined as follows: “My final diagnosis,
therefore, would be lumbar degenerative disc disease, mild...It is my opinion that
this woman is not disabled and unable to perform the position of 2 New York State
Palice Trooper as a result of the injury of August 25, 2007.” (Sys. Exh. 1, pg. 16-17).
Dr. Pastore further stated that “[O]n my examination today, I found nothing objective in
her neck, shoulder or back. I reviewed the reports of the diagnostic studies. I also
reviewed the Job description of a New York State Police Trooper function. Ibelieve ;hat

this person is capable of returning to work. It is my opinion that she does not have any
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objective findings of any significant underlying pathology as related to the injury of
August 25, 2007.” (Sys. Exh. 1, pg. 16).

On June 9, 2011, Dr. William Kingston, a Board certified neurologist, performed a
physical examination of the applicant, at the request of the State Comptroller. In addition
to the examination, the doctor took the applicant’s history and complaints, and reviewed
the extensive medical file which included various MRI studies and reports of applicant’s
physicians.

Dr. Kingston opined that “Ms. Lundgren had a concussion resulting from the MV A on
August 25, 2007. However, her post concussive symptoms quickly resolved... With
regard to the specific question directed toward me, I do not feel the heaé injury caused
any permanent disability. In my opinion, I do not feel that Ms. Lundgren is disabled
or unable to perform the position of 2 New York State police trooper as a result of
the head injury sustained during the MVA on August 25, 2007.” (Sys. Exh. 1, pg.

22).

. Furthermore, the applicant was examined by Dr. Peter Remec, a Board certified

orthopedic surgeon, on September 8, 2010, at the request of the New York State
Comptroller. Dr. Remec stated as follows: “In my opinion, the examinee is permanently
disabled for full-time duty as New York State Police Department. This is based on
primarily subjective complaints of pain with exacerbation during long sitting
periods.” (Sys. Exh. 1, pg. 26).

Although Dr. Remec opined that the applicant is permanently disabled, in his physical

examination of the applicant, he found as follows:
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“On examination, she is a pleasant woman in no-distress. She walks without
external support or limp. Height 65.75 inches, weight 173 pounds.

The upper extremities appear symmetric. There is symmetric deep tendon
reflexes upper and lower extremities. Shoulder abduction full overhead 180 degrees.
There is tenderness over the right acromioclavicular joint. Neck range of motion is full,
flexion is 60 degrees, extension is 40 degrees. Rotation right and left 70 degrees with
pain in the back of the neck on extension. She is able to flex to 90 degrees at the waist.
There is no localized tendemess‘ over the upper mid or lower back. Straight leg
raising is unremarkable to 90 degrees bilaterally. Muscle strength 5/5 in grip, elbow
flexion extension, quadriceps, hamstrings and ankle flexion extension. (Sys. Exh. 1,
p.26).

Conclusions of Law
In an administrative proceeding, the applicant bears the burden of proving all of the

elements of her claim. SAPA §306(1); Matter of Wilson v DiNapoli. 52 A.D.3d 931.

The Hearing Officer is appointed to perform the duties of the Comptroller as specified in
Section 374 of the Retirement and Social Security Law.

In a disability case, the Hearing Officer is required to weigh the conflicting medical

evidence and make a determination regarding credibility. Matter of Heavey v. Regan,

161 A.D.2d 917, Matter of Achatz v. New York State and Local Police and Fire

Retirement System, 239 A.D.2d 857; Matter of Bare v. McCall, 249 A D.2d 770, Matter

of Rockwell v. State of New York et al., 249 A.D.2d 764.

There is a conflict in the reports as rendered by the reports of Dr. Pilcher and Remec as

opposed to the report of Dr. Pastore.
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The report of Dr. Kingston, the neurologist, was limited to any head injury which did not

oceur.

This case actually boils down to the credibility of Dr. Pilcher vs. Dr. Pastore.

After a review of the testimony and reports of both doctors, I must conclude and find that
the opinions of Dr. Pilcher are much more credible than the opinions of Dr. Pastore.
Reference to applicant’s memorandum of law clearly points out why Dr. Pastore’s
opinions are not credible.

To further bolster applicant’s position, the opinion of Dr. Remec gives her permanent
disability and he was the examining doctor for the System.

Lastly, I must conclude from the entire record before me that the cause of applicant’s
condition is without a doubt the high impact collision of August 25, 2007.

The applicant has sustained her burden that she is permanently incapacitated from
performing her regular job duties. Matter of Scheuring v. New York State Comptroller,
32 AD3d 1127.

Based on the forgoing Findings of Fact and Conclusions of Law,

IT IS HEREBY DETERMINED AND DIRECTED that the application for Tier 1 & 2
Accidental Disability (§363) and State Police Disability Retirement (§363-b) should be

granted.

Gloversville, New York ol

A /] p s
November 2 | 2012 [ A7l 2 AL A O
“ANGELO D. LOMANTO
Hearing Officer





