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In the Matter of the Application
of
Ronald R. Husted
Reg. No. 0A68358-1
H.C. No. 09-0289

Pursuant to Section 374 of the Retirement and Social
Security Law for a hearing and redetermination

A hearing was held on June 17, 2010 at Albany, New York, with the Hon. William H.
Keniry presiding as Hearing Officer. A continued hearing was held on November 8, 2010 with
the Hon. Angelo D. Lomanto presiding as Hearing Officer, and the applicant having appeared by
Thomas J. Jordan, Esq., and the New York State and Local Retirement System having appeared
by Robert Coughlin, Esqg., its counsel, Omotayo Orederu, Esq., of counsel.

Now, after a careful review of the two transcripts of the record, Exhibits 2-7, Exhibit 8
(Medical records, 696 pages) and Memorandum of Law by both parties, the hearing officer finds
as follows:

Issues
1. Whether the incidents alleged to have occurred on October 29, 1990, J anuary 29,
1994, April 30, 1996, June 19, 2004, December 21, 2005, December 22, 2006,
and June 26, 2007 are accidents within the meaning of that term as used in §363 of
the Retirement and Social Security Law [Accidental Disability Retirement application only];
2. Whether the applicant’s disability is the natural and proximate result of an accident
sustained in service [Accidental Disability Retirement application] or of an incident

sustained in service [Performance of Duty Disability Retirement application].
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On November 29, 2007, applicant filed an application for Tier 1 & 2 accidental disability

2008, he filed an application for police & fire retirement for disability incurred in the
performance of duty disability retirement benefits pursuant to Retirement and Social
Security Law §363-c. In both applications, the applicant alleged permanent incapacity
resulting from incidents that occurred on October 29, 1990, September 1991, October 23,
1992, January 02, 1993, January 29,1994, September 24, 1994, June 14, 1995, April 24,
1996, April 30, 1996, June 2, 1996, August 19, 1998, November 01, 1999, February 28,
2000, February 6, 2002, March 18, 2002, August 12, 2003, November 28, 2003, January
30, 2004, February 1, 2004, May 27, 2004, June 19, 2004, June 17, 2005, December 21,
2005, January 7, 2006, December 22, 2006, and June 26, 2007. (Sys. Exhs 2 & 4).

By determination dated April 21, 2009. the New York State Comptroller disapproved the
accidental disability retirement application on the basis of findings that:

the alleged incidents of October 29, 1990, September 1991, October 25, 1992, January
02, 1993, January 29, 1994, September 24, 1994, April 30, 1996, June 2, 1996, August
19, 1998, November 01, 1999, February 28, 2000, February 6, 2002, March 18. 2002,
August 12, 2003, November 28. 2003, February 1, 2004, May 27, 2004, June 19, 2004,
June 17, 2005, January 7, 2006, December 22, 2006 and June 26, 2007 do not constitute
accidents as the term is used in §363 of the Retirement and Social Security Law.

By a determination dated April 21, 2009, the New York State Comptroller disapproved

the performance of duty disability retirement application on the basis of findings that:
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Although the applicant is incapacitated for the performance of duties, however, the
disability was not the natural and proximate result of an incident sustained in the service
upon which his membership is based.

The applicant filed a timely request for a hearing and redetermination of his applications.
Hearings were held on June 17, 2010 and November 8, 2010 wherein testimony was
taken from the applicant, the applicant’s medical expert and the Retirement System’s
medical expert. The applicant rested and the Retiremenf System rested.

The Retirement System hereby concedes that the incident of December 21, 2005 is an
accident and that the applicant is incapacitated for the performance of duties.

Applicant conceded on the record that he is only contending that the incidents alleged to
have occurred on the followingl dates are accidents as the term is used in §363 of the
Retirement and Social Security Law and all the other dates are conceded not to be
“accidents™: October 29, 1990, January 29, 1994, April 30, 1996, June 19, 2004,
December 21, 2005, December 22,2006 and June 26, 2007. (6/17/10 Tr. 13-14).

Since the applicant is not relying upon the incidents alleged to have occurred on
September 1991, June 14, 1995, April 24, 1996, and January 30, 2004, as the basis of the
applicant’s disability, therefore, the issue whether the notice of accident was filed for
those dates is moot.

The applicant testified that on October 29,1990, he was sliding down the pole in the
firehouse to respond to an emergency. While sliding down, he stated that “I believe the
back of my head hit the concrete as [ went through the hole™. (6/17/10 Tr. 56). He further

testified that sliding down the pole is part of his regular duties. He constantly used the

w
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pole to slide down each and every time there is an alarm for a fire. (6/17/10 Tr. 70).

There was no testimony of any defect in the pole or the hole.

ice while carrying patient. (6/17/10 Tr. 62). The applicant testified further that he
regularly carried patients while on emergency EMS call. He stated that it was part of his
regular duties to carry patients. He also stated that he was aware that it had snowed
before he carried the patient. (6/17/10 Tr. 71). The applicant was unable to provide
details of the incident. When he was asked, “So do you know how long it had been
snowing before that incident?” he replied that “It’s too far back to recall”. (6/17/10 Tr.
72).

On April 30, 1996, the applicant testified that he was making an entry into a burning
house and he fell when he went through a doorway and did not realize that it was a
stairway. He fell down a flight of stairs. (6/17/10 Tr. 63). The applicant stated that he
was in the regular course of the duties of a firefighter when the incident occurred.
(6/17/10 Tr. 73).

On June 19, 2004, the applicant testified that he had to return to the fire truck while out
on an EMS call. The applicant stated that he climbed on the running board of the fire
truck and as he turned to get off the truck, he slipped on the ice on the running board and
fell. (6/17/10 Tr. 64). The applicant further testified that he was aware of the condition
of the running board of the fire truck. He stated “I'm not sure if there was ice or not, to
tell the truth. The diamond plate running board is very slippery.” (6/17/10 Tr.75).

However, he was unable to state what caused him to fall, in that, he stated “I don’t know
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you (sic)l fell, maybe it was —it was slippery. Maybe it was rain. I don’t even recall to
tell the truth. I just fell off the running board.” (6/17/10 Tr. 75). The applicant was
clearly in the course of his regular duties.

On December 22, 2000, the applicant stated that he was a fire investigator and as he was
exiting a building that the fire was being investigated, he slipped on ice on the sidewalk.
(6/17/10 Tr. 65-66). The applicant further testified that the ice was from the water that
had been used in fighting the fire. He stated that the temperature dropped significantly
and it froze to ice. He was aware that temperature was very cold and that there was water
on the ground from the fighting of the fire. He later stated that I believe that is where it
came from. Iam not sure”. (6/17/10 Tr. 79).

On June 26, 2007, the applicant was using a pike pole, which is a tool used in
overhauling after a fire, when he caught a wire or something and he “wrenched” his back.
(6/17/10 Tr. 66). There was no defect in the pike pole, it was a commonly used tool in
the overhaul after a fire, and it is used in every fire. (6/17/10 Tr. 80). He further stated
that he had caught wire before but “in this incident, my back just gave out.” (6/17/10 Tr.
81). Applicant testified that he was in the course of his regular duties when he was using
the pike pole in the overhaul after the fire (6/17/10 Tr. 81).

Applicant testified that on December 21,‘2005 , during a fire, he was hit on the head by
falling debris causing pain in his neck and sending pain down his spine. (Tr. 6/17/10, pp.
64-65).

Dr. Shashi Patel, an orthopedic surgeon, testified on behalf of the applicant. He reviewed

the medical records, the job description, and personally examined the applicant on August
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12, 2009. His detailed report is in evidence. (Sys. Exh. 8, pgs. 318-322).
Dr. Patel concluded that applicant was diagnosed with:

1. Chronic cervical and lumbar strain with multiple exacerbations associated with

work related injuries.

2. MRI evidence of multiple level cervical and lumbar disc degeneration, bulge

and spondylosis no significant canal or nerve root stenosis.
He opined that the applicant is not capable of returning to the position of Lieutenant. His
disability is permanent. He further stated that applicant’s current problems are the result
of his on the job incidents which occurred throughout his career starting from 10/29/90.
In my medical opinion he qualifies for the disability retirement.
Dr. Patrick Connolly testified on behalf of the System. His report of February 15, 2009
and March 10, 2010 is in evidence. (Sys. Exh. 8, pgs. 1-8). Dr. Connolly’s impression of
applicant was chronic low back pain and neck pain with multiple exacerbations
associated with work. Also recent osteomyelitis of the right clavicle. (Sys. Exh. 8, pg. 5)
He opined that the applicant is not capable of working full time without restrictions. He
also opined that the restrictions is not related to the date of injury of 12/21/05 but is
related to chronic back problem. He opined that the back problem is not related to his job
but 1s related to his underlying condition and problems with chronic back pain that
predates his employment. (Sys. Exh. 8, pg. 6).

Conclusions of Law

In an administrative proceeding the applicant bears the burden of proof. State

Administrative Procedure Act §306(1); Matter of Zolzer v. New York State Comptroller





[image: image7.jpg]'td

W

o

196 AD2d 934. The Hearing Officer is appointed to perform the duties of the
Comptroller as specified in §374 of the Retirement and Social Security Law. Questions
as to the weight and credibility of testimony rest with the Hearing Officer. Matter of
Kastner v. Regan, 75 AD2d 977; appeal denied 51 NY2d 703.

An accident within the meaning of the Retirement and Social Security Law “is a sudden
and extraordinary event that is unrelated to the ordinary risks of employment”. Matter of
Magliato v. DiNapoli. 78 AD3d 1457, 912 NYS2d 143 (emphasis supplied.). See, also

Matter of Santorsola v. McCall, 302 AD2d 727, 755 NYS 2d 492.

Furthermore, “[a]n incident does not qualify as an accident justifying the award of
accidental disability retirement benefits where the injury results from an expected or
foreseeable event arising during the performance of routine employment duties...” Matter
of O’Brien v. Hevesi, 12 AD3d 895, 784 NYS2d 701, Iv dismissed, 5 NY3d 749, 800
NYS2d 867. “[Injuries that arise om' of an employee’s own misstep or inattention will

not merit an accidental disability determination”. Matter of Magliato v. DiNapoli, supra;

Matter of Magrino v. DiNapoli, 64 AD3d 868, 884 NYS2d 180.

The issues framed in this case include the 12/21/05 incident whether it was an accident.
The System’s memorandum concedes that it is an accident. Ye}L on page three of their
memorandum, they state that the System’s contention that the 12/21/05 incident is not an
accident, along with other incident dates. In their conclusion they also contend that the
12/21/05 incident is not an accident.

The applicant’s memorandum frames the issue to be the 10/29/90 and the 6/26/07

incidents to be accidents.
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I conclude that the incidents as framed in this decision are not accidents. All the injuries
as outlined I conclude resulted from risks that are inherent in the ordinary course of an
applicant’s normal and expected duties, from an expected or foreseeable event arising
during the performance of routine duties, or from hazards that should have been
anticipated. Matter of Woods v. McCall, 240 AD2d 839, Iv denied 90 NY2d 808. Matter
of Lopez v. McCall, 236 AD2d 690.

The applicant bears the burden of proof.

The Hearing Officer is vested with the exclusive authority to weigh and evaluate
conflicting medical testimony and to credit the opinion of one expert over that of another.
Matter of Varriano v. Hevesi, 40 AD2d 1357. Matter of Bare v. McCall, 249 AD2d 770.
The reports of Dr. Patel and Dr. Connolly and also their testimony are in conflict.

Dr. Connolly’s report and testimony lack credence because his opinion is founded upon
an erroneous conclusion that the applicant suffered from chronic back pain. The record
illustrates such not to be the case.

I fully credit Dr. Patel’s report. He gave an articulated, rational, and fact based opinion
based upon an examination and a review of the relevant medical records. Matter of
Tower v. McCall, 257 AD2d 923.

The applicant has not sustained his burden that the incidents of 10/29/90, 1/29/94,
4/30/96, 6/19/04, 12/21/05, 12/22/06 and 6/26/07 are accidents.

The applicant has sustained his burden of proof that his disability is the natural and
proximate result of all the incidents enumerated in pp. 12 above.

Based on the foregoing Findings of Fact and Conclusions of Law,
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In the Matter of the Application
of
RONALD HUSTED
Reg. No.: 0A68358-1
H.C. No.: 09-0289

Pursuant to Section 374 of the Retirement and Social Security Law
for a Hearing and Redetermination

This document constitutes the final determination of the Executive Deputy
Comptroller of the New York State and Local Employees’ Retirement System pursuant
to designation by the State Comptrolier. )

Hearings having been conducted on June 17, 2010, and on November 8, 2010,
in Albany, New York on with the HONORABLE WILLIAM KENIRY, and the
HONORABLE ANGELO LOMANTO, presiding as Hearing Officers, and the applicant,
RONALD R. HUSTED, having appeared in person and by THOMAS J. JORDAN,
L.L.C., his Counsel, and the NEW YORK STATE & LOCAL POLICE & FIRE
RETIREMENT SYSTEM having appeared by ROBERT COUGHLIN, ESQ., Counsel,
OMOTAYO OREDERU, ESQ., of Counsel, and the HONORABLE ANGELO
LOMANTO having rendered the decision, and all the evidence taken and introduced
having been read and considered;

NOW, after due deliberation, the Executive Deputy Comptroller of the New York
State and Local Employees’ Retirement System accepts the Findings and Conclusions
of the Hearing Officer as attached.

IT IS DETERMINED AND DIRECTED that the application of RONALD HUSTED
for ACCIDENTAL DISABILITY RETIREMENT benefits is DENIED.

IT IS DETERMINED AND DIRECTED that the application of RONALD HUSTED
for PERFORMANCE OF DUTY DISABILITY RETIREMENT benefits is APPROVED.

Dated at Albany, New York, this  20%7 day of April 2011

by e 7;;14

Kevin F. Murray
Executive Deputy Comptroller





