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[image: image2.jpg]Plaintiff, Philip Buff, has brought this action against the Village of Manlius and its

Mayor, Paul Serafin, (hereinafter defendants), alleging a cause of action for breach of
contract.

In lieu of answering the Complaint, defendants have moved to dismiss plaintiff’s
Complaint pursuant to CPLR §3211(a)(3) due to a lack of standing and, in the alternative,
pursuant to CPLR §3211(a)(7) for failure to state a cause of action.

In sum, plaintiff’s Complaint seeks recovery based upon defendants’ alleged breach
of a collective bargaining agreement (hereinafter the “CBA”). 1t is defendants’ position that
plaintiff cannot sue defendants directly because the grievance procedure set forth in the
CBA is the sole remedy for the alleged violation.

By way of background, in October, 2006, while employed by the Village of
Manlius as a paid firefighter, plaintiff was injured at a fire scene. As a result of the injury,
plaintiff was granted General Municipal Law Section 207-a benefits.

In November, 2011, plaintiff was granted a performance of duty disability
retirement allowance pursuant to Section 363-c of the New York State Retirement and
Social Security Law. As of November, 2011, plaintiff was no longer an employee of the
Village and, accordingly, the Village removed plaintiff from its payroll.

Prior to the 2011 retirement, plaintiff was a member of the Town of Manlius

Professional Firefighters Association, IAFF, Local No. 3316 (hereinafter plaintiffs union).
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benefits:

The parties agree to continue full benefits of health insurance
for employees covered under Section 207-a of the General
Municipal Law.

The CBA required active employees to contribute 20% of the health insurance
premium for family coverage.

In May, 2012, the Village informed plaintiff that since he was no longer an
employee of the Village, he would be required to contribute 67% towards his health
insurance premium for family coverage. Soon thereafter, plaintiff filed a grievance with the
Village alleging, among other things, that the Village violated Section 7.14(a) of the CBA
by requiring him to contribute 67% of the health insurance premium. Plaintiff’s union,
however, decided not to pursue plaintiff’s grievance to binding arbitration. In October,
2012, plaintiff filed a breach of contract action with this Court.

On a pre-answer motion to dismiss, the Court is obligated to accept the material
allegations as true and the complaint is deemed to allege whatever can be fairly and
reasonably implied. Thus, the Court’s role in a motion to dismiss is limited to determining
whether a cause of action is stated within the four corners of the complaint, and not
whether there is evidentiary support for the complaint. Leon v. Martinez, 84 N.Y.2d 83

(1994); Frank v. Daimler Chrysler Corp.,292 A.D.2d 118 (1* Dep’t 2002)
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must be dismissed because the grievance process is the exclusive procedure for plaintiff’s
claim.

As a general proposition, when an employer and a union enter into a collective
bargaining agreement that creates a grievance procedure, an employee subject to the
agreement may not sue the employer directly for breach of that agreement but must
proceed, through the union, in accordance with the contract. Unless the contract provides
otherwise, only when the union fails in its duty of fair representation can the employee go
beyond the agreed procedure and litigate a contract issue directly against the employer.
Board of Education v. Ambach, 70 N.Y.2d 501 (1987); See also Wolfson v. Preventative
Medicine Clinical Services, 26 A.D.3d 751 (4" Dep’t 2006); Yoonessi v. State, 289 A.D.2d
998 (4" Dep’t 2001). |

Based on the foregoing principles, defendants contend that since plaintiff failed to
allege that the union breached its duty of fair representation, the plaintiff has no standing to
maintain an action directly against the Village and the Mayor.

In opposition, plaintiff does not argue against this point. Instead, plaintiff contends
that as a retiree he is not subject to the grievance procedure.

Thus, the issue before the Court is whether the subject CBA contemplates that the
grievance arbitration procedures remain the exclusive means to resolve disputes under the

agreement regardless of the employment status of those individually aggrieved.
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Niagara Falls, 90 A.D.3d 1470 (4" Dep’t 2011) while the defendants are relying on Matter
of Dorme v. Slingerland, 12 Misc.3d 815 (2006), Matter of City of Ithaca, 29 A.D.3d 1129
(3d Dep’t 2006); Ledain v. Town of Ontario, 192 Misc.2d 247 (2002), aff’d 305 A.D.2d
1094 (4" Dep’t 2003).

The Court agrees with the defendants - DeRosa v. Niagara Falls, is inapplicable to
the case at bar. In DeRosa, the clear and unambiguous terms of the CBA clearly indicated
that there were no administrative remedies available to retirces because the CBA expressly
limited the availability of the grievance procedure to current employees.

In the CBA at issue here, there is no such limitation.

First and foremost, the CBA here defines a grievance as a controversy, dispute, or
difference arising out of the interpretation or application of this contract. It does not
expressly limit disputes to current employees.

Next, it must be pointed out that the subject CBA, specifically Article 18, sets forth
certain provisions regarding health benefits for retirees. If there were a disagreement or a
dispute regarding these agreed upon benefits, it would seem logical that these disputes would
proceed through the grievance procedure contained in Article 24. There is nothing in Article
18 or Article 24 that excepts retirees from the use of the grievance procedure.

While an employee or retiree may proceed outside the grievance procedure when the
agreement expressly provides, the CBA in the case at bar did not give plaintiff or any other

retired member this right. Since the subject CBA did not carve out an exception based on the

5.





[image: image6.jpg]status of individuals aggrieved as active, retired, or disabled retired the grievance procedure
is the proper and sole means to address the parties’ dispute here. Dorme v. Slingerland, 12
Misc.3d 815 (2006), Matter of City of Ithaca, 29A.D.3d 1129 (3d Dep’t 2006), and Ledain v.
Town of Ontario, 192 Misc.2d 247 (2002), aff’d 305 A.D.2d 1094 (4" Dep’t 2003).

'Above all, pursuant to Section 24.1 of the subject CBA, the first procedural stage of
the grievance is not limited to an aggrieved “employee,” but rather the Association (Union)
or a “member” may initiate the grievance. While the phrase “member” is not defined in the
CBA, the phrase is used in Section 18.2 of the CBA which contemplates “Health Insurance
Benefits After Retirement.” Thus, in this Court’s view, the subject CBA is not analogous to
the CBA in DeRosa as the subject CBA is far more expansive regarding the status of the
affected beneficiary (as active employee or retiree). Ledain, supra; Slingerland, supra.

Furthermore, plaintiff has not alleged a breach of the duty of fair representation.
Plaintiff’s Complaint does not even provide a conclusory allegation of bad faith or
arbitrariness. Thus, plaintiff’s Complaint must be dismissed. Matter of Reese v. Board of
Trustees of Mohawk Community College, 28 A.D.3d 1240 (4™ Dep’t 2006); Tomlinson v.
Board of Education, 223 A.D.2d 636 (2d Dep’t 1996); Matter of Garvin v. New York State
Pub. Employment Relations Bd. 168 A.D.2d 446 (2d Dep’t 1990).

As a final point, the Court must address plaintiff’s request to re-plead pursuant to
CPLR §3211(e). The Court has no authority to grant or consider such reliefas CPLR

§3211(e) no longer contemplates leave to correct a pleading.
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Defendants are hereby directed to submit an Order, on notice, in accordance with this

decision.

Dated:  Syracuse, New York
January 52013

AN

Hon. Brian F. DeJ sep’ﬂ, J.S.C.





