NEW YORK STATE AND LOCAL EMPLOYEES’ RETIREMENT SYSTEMS
 
In the Matter of the Application of
 
ALAN B. HUGHES
Reg. No. 2032125-3
H.C. No. 02-0460
 
Pursuant to Section 74 or 374 of the Retirement and Social Security Law For a Hearing and Redetermination.
________________________________________________________________
 
HEARINGS HAVING BEEN HELD IN THE ABOVE ENTITLED MATTER ON January 22, 2003, May 15, 2003 and November 21, 2003 and with the undersigned Hearing Officer present the applicant having appeared in person for the hearings conducted on January 22, 2003 and May 15, 2003 and being represented in all hearings by his attorney, Thomas J. Jordon, Esq. and the New York State and Local Employees’ Retirement Systems having appeared by Tanya Tersago, Esq. of counsel at the initial hearing on January 22, 2003 and Elizabeth H. Countryman, Esq. of counsel having appeared at the subsequent two hearings.
 
Now, after due deliberation, the Hearing Officer finds as follows:
 
 
FINDINGS OF FACT
 
1. Applicant was employed as a Correction Officer by the New York State Department of Correctional Services. He was serving at Coxsackie Correctional Facility on March 17, 1999. He had been assigned to this maximum-security facility for a period of approximately 13 years and on the date in question was the F-2 block officer a unit consisting of three floors. All inmates in this area were in long-term keeplock for disciplinary problems such as assaulting each other and correction officers, smuggling drugs and other contraband and other serious misbehavior.
 
2. On March 17, 1999, applicant was working the 3-11 shift. An inmate was being transferred into the unit and applicant while conducting a mandated search discovered he was in possession of a set of headphones and according to applicant the wide metal band on the phones could be converted into a shank or knife like weapon. According to applicant’s testimony, facility regulations required that these earphones should have been removed by the sending unit within the facility as they were strictly forbidden for keeplock inmates. When attempting to secure possession of the earphones, the inmate swung at applicant barely missing him and the inmate was wrestled to the floor and subdued by another officer and the applicant. Although he hurt his knee, he finished his shift and went directly home where he just “snapped” and “broke down like.” He called in sick the following day and never returned to work. He sought help from the Employee Assistance Program but was unable to testify about the misbehavior report growing out of the incident. He called the mental issues number on the back of his health card. After being given several choices, he chose to see Dr. Heisler a psychologist.
 
3. Subsequently he received notice from the Retirement System to be evaluated by Dr. Wolner a psychiatrist. After receiving his report, he eventually sought a second opinion from Dr. Steinhart a psychiatrist who examined him on November 20, 2002. Both of the aforementioned psychiatrists together with Dr. Heisler the psychologist testified at the Hearings.
 
4. Applicant filed an application for performance of duty disability retirement with the State Comptroller on June 12, 2001 (Sys Exh 2). He alleges that he suffers from posttraumatic stress, insomnia, anxiety and depression, which were triggered by his work environment culminating in the incident of March 17, 1999. Applicant testified that his duties involved the care, custody and control of the inmates in his charge. Much of the time his duties involved breaking up numerous fights, which often involved inmates with weapons, escorting inmates to meal and recreation areas and constantly being on the lookout for contraband and weapons (R-15) (Sys Exh 4).
 
On September 10, 2002, the State Comptroller disapproved the application finding that the applicant was not permanently incapacitated for the performance of duties of his employment (Sys Exh 3). The applicant then filed a timely request for a hearing and redetermination of the application.
 
 
 
 
 
CONCLUSIONS OF LAW
 
1. Two legal issues are raised by these hearings — Is the applicant permanently incapacitated for the performance of his duties as a correction officer and is the applicant’s alleged mental disability the proximate result of the act of any inmates?
 
The first issue depends, in large part, on whether the applicant suffers from posttraumatic stress disorder (PTSD) as a result of his duties as a correction officer and whether such disorder prevents him from returning to work. There was conflicting expert testimony presented at the Hearings on the issue of whether the diagnosis of PTSD was accurate. Dr. Heisler, a licensed psychologist initially treated applicant on April 9, 1999. Her first diagnosis indicated that applicant was suffering from an “adjustment disorder with mixed emotional features.” After continuing to treat applicant and noting no improvement in his symptoms, she made a further diagnosis in December of 1999 that he was suffering from PTSD. At the time of her testimony, she had treated applicant nearly 50 times. Her opinion was that the March 17, 1999 incident with the inmate was the “straw that broke the camel’s back” citing applicants growing fears for his own safety and the erosion in the security procedures that he believed were permeating the facility.’ Dr. Heisler opined that applicant is not capable of returning to work at a correctional facility because “the environment would trigger the responses, the fear responses, that would make him potentially, as well as his colleagues and the inmates, potentially vulnerable.” She added simply “I don’t believe he could perform his duties the way he would need to.” On cross examination she stated her belief that applicant’s condition has improved, but reiterated her belief that his return to work “appears to continuously re-trigger substantive responses that --- don’t allow him to perform his duties in the way that would be necessary.”
 
2. Dr. Melvin Steinhart a Board Certified psychiatrist conducted an IME of the applicant on November 20, 2002, and testified for the applicant at the initial hearing held January 22, 2003. He believed that applicant was suffering from PTSD caused not by the single incident of March 17, 1999, but by a lengthy accumulation of incidents involving confrontations with inmates and a growing sense of unease and fear generated by what he perceived to be an increasing lapse in security procedures.2  hat accumulation plus the March incident caused the severe reaction that rendered applicant incapable of returning to work. (See below for additional testimony of Dr. Steinhart).
 
3. Dr. Ron Wolner also a Board Certified psychiatrist testified for the State. He examined applicant on April 1, 2002, several months prior to Dr. Steinhart’ s examination. He reviewed records of Dr. Heisler and applicant’s treating physician Dr. Fuhrman (who also diagnosed applicant with PTSD but did not testify at the hearing), obtained a history from and conducted a mental status examination of applicant. During this single examination he noted that applicant was “somewhat tremulous, anxious, cooperative, his thinking was vague, difficulty providing detail and difficulty describing, did recall facts and didn’t appear psychotic, seemed to know where he was and knew current events. (See below for additional testimony of Dr. Wolner).
 
4. In assessing applicant’s disability all of the experts relied for guidance on the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition (DSM-IV)2 The Diagnostic Criteria for Post Traumatic Stress Disorder states that:
 
 
A. The person has been exposed to a traumatic event in which both of the following were present.
 
(1)  The person experienced, witnessed, or was confronted with and event or events that involved actual or threatened death or serious injury, or a threat to the physical integrity of self or others.
 
(2)  The person’s response involved intense fear, helplessness, or horror.
 
Sections B, C, D, E and F list several ways in which the traumatic event is either persistently re-experienced (Sec B) or persistently avoided (Sec C) or persistent symptoms of increased arousal (Sec D), duration of disturbance more than 1 month (Sec E) and disturbance causes significant distress or impairment in social, occupational or other important areas of functioning (Sec F).
 
Dr. Heisler believed that the incident of March 17, 1999, was a traumatic and serious enough event standing alone to reach the criteria announced in DSM-IV A. above. (T- 103 of May 15, 2003 Hearing). She readily acknowledged several significant events that precipitated the traumatic event that contributed to it.
 
5. Dr. Steinhart believed that the one incident of March 17, 1999 would “generally not produce something as significant as PTSD but together with other prior incidents there is a breaking point beyond which a person cannot go, and I believe that is what happened in this case.”4 He characterized applicants current condition as considerably improved to the point that he is subsyndromal meaning that “he still has some of his symptoms but they are mild enough so that he doesn’t have the full diagnosis.” He opined that applicant would never be able to go back to work because “every time he would approach the prison he would have a recurrence of the same symptoms that he had initially.” In view of the dangerous and stressful work, it was Dr. Steinhart’s opinion that applicant “wouldn’t be able to react as he should under stressful circumstances.”
 
6. Dr. Wolner believed that applicant did not meet the criteria for PTSD contained in DSMIV A as that “usually involves a more lethal assault. He stated that potentially any incident could cause PTSD, however he was “less suspicious” of these incidents as related by applicant while conceding they were “unpleasant” (T-12 of Nov 21, 2003 Hearing). He characterized applicant as having a “major depression, depressive episode and had been only partially treated at the time I saw him.” Dr. Wolner did not believe applicant was permanently disabled and that his condition was not caused or contributed to by the March 17, 1999 incident with the inmate. He repeated his opinion that that particular incident was not the severe traumatic event necessary to cause PTSD. He admitted however, that others could interpret the guidelines enumerated in DSM-IV differently and conceded on cross-examination that applicant fit many of the diagnostic criteria for PTSD contained in DSM-IV B,C,D,E and F. (T-27 —29 of the Nov 21, 2003 Hearing).
 
7.   There was virtually unanimous agreement by the three experts on the demeanor of the applicant during the separate exams they held several months apart. All noted excessive tremors, marked anxiety increasing as the March 17 incident was discussed and indeed as any facet of his duties at the facility were questioned. Both Dr. Heissler and Dr. Steinhart noted that during their interviews applicant became “tearful.” The Hearing Officer’s impressions made nearly four years after the event closely mirrored the observations of the experts. Applicant broke down in tears twice during his testimony but refused to take a break because he wanted to “get it over with.” His tremors were very noticeable and there were doubts that he would be able to complete his testimony. He was in more control at his second appearance but did not testify at the second hearing.
 
8.   The Hearing Officer has analyzed the opinions of the three experts and finds first, that they all agree on several matters including the shared opinion that applicant meets many of the criteria enumerated for the diagnosis of PTSD. Although al three opinions could be reasonably reached the Hearing Officer believes that Dr. Heisler and Dr. Steinhart’s opinions are entitled to more credit in this instance than Dr. Wolners’. It is well settled that the Hearing Officer can evaluate conflicting testimony of medical or other experts and may credit the opinion of one or more over others. Forlano v McCall, 304 AD2d 970. Persuasive in arriving at this conclusion was the more flexible analysis of the criteria listed in DSM-IV provided by both witnesses for the applicant in contrast to the somewhat arbitrary conclusion by Dr. Wolner that applicant’s disorder had little or nothing to do with the incident of March 17, 1999. Regarding whether his disorder prevents him from returning to work the Hearing Officer is persuaded not only by the testimony of Dr’s Heisler and Steinhart opinions but by his close observation of applicant during two hearings. Recurrence of a “full blown PTSD” if applicant returned to work would be not only possible but probable as stated by applicant’s experts and the Hearing Officer believes a preponderance of the evidence supports this view.
 
9. Finally, it must further be determined whether the applicant’s mental disability was the proximate result of an act or acts of any inmate.
Section 507-b of the New York State Retirement and Social Security Law states in relevant part:
 
Any member in the uniformed personnel in institutions under the jurisdiction of the department of correctional services.., who becomes physically or mentally incapacitated for the performance of duties as a natural and proximate result of, an act of any inmate ... confined in an institution under the jurisdiction of the department of correctional services... shall be paid a performance of duty disability retirement allowance.
 
Systems’ counsel accurately stated, “the applicants fear for his safety due to the lack of security in the prison was a recurrent theme in the applicants testimony.” Combining that testimony with the incident of March 17, 1999, which was most likely not, in and of itself a “severely traumatic event” counsel ably argues that the inmates action was not the proximate cause of applicants mental disability. There is evidence that would support that view but the Hearing Officer believes this argument is too finely drawn and leads to an unduly restrictive reading of the statute. In the Hearing Officers opinion the real cause of applicants growing anxiety was not that the security was lax but rather was a well justified and growing fear of the real and potential threats to life and limb that ongoing actions of any or all of the inmates could inflict on applicant at any given time. Lax security simply made such dangers more apt to happen. Applicant worked daily in a maximum-security facility with inmates considered so dangerous that they were segregated from the general population in a permanent keeplock status. They were allowed out of their cells only for meals and one hour of exercise each 24-hour day. Many of these inmates if not all were expert at making and concealing weapons, smuggling drugs and contraband, assaulting correction officers and themselves and other serious violations of either the criminal law, facility regulations or most likely, both. Applicant’s counsel stated in his post-hearing memorandum that “It seems axiomatic that the real and potential violent acts of the inmates are the only reason security breaches would make the applicant feel unsafe.” The Hearing Officer concurs with this assessment.
 
10.  As Dr’s Heisler and Steinhart concluded, the single incident of March 17, 1999 was the final traumatic event that linked applicants growing anxieties and fears with his “breakdown” after arriving home. The Hearing Officer finds that a preponderance of the evidence supports this view that the mental disability was the result of the accumulated actions of inmates.
 
In an administrative hearing the burden of proof rests with the applicant. State Administrative Act, Section 306 (1), Zolzer v New York State Comptroller, 196 AD2d 934. Applicant has met this burden and thus the Hearing Officer finds that applicant is permanently incapacitated for the performance of his duties as a correction officer by reason of his mental disability and that this incapacity was the proximate result of actions of inmates.
 
Based on the foregoing Findings of Fact and Conclusions of law: It is hereby determined and directed that the application of Alan B. Hughes for performance of duty disability retirement benefits is granted.
 
 
